IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SECURE TECHNOLOGIESINTERNATIONAL,

Plaintiff, CIVIL ACTION
V.

No. 04-2121-KHV

ALEXANDER. ROBERT C. WILSON, AEO
PUBLISHING, MICHAEL T.GLASPIE, TOTAL
MARKETING LIVE and ROBERT TEDDERS,

)

)

)

)

)

BLOCK SPAM NOW, L.L.C., RAYMOND C. )
)

)

)

)

Defendants. )
)

ORDER

This matter is before the Court on plantiff’s Motion For Default Judgment [Againgt Robert C.

Wilson] (Doc. #2) filed June 18, 2004; the Mation Of Defendant Robert C. WilsonTo Fle Answer And

Counterdlam Out Of Time, Oppodition To Pantiff’'s Motion For Default Judgment And Memorandum

InSupport (Doc. #5) filed July 2, 2004; and the Mation To DismissRobert Tedders For L ack Of Personal

Jurisdiction (Doc. #18) filed July 29, 2004.

Factual Background

Haintiff filed this action on March 25, 2004. Shortly thereafter, plantiff’s counsd mailed a copy
of the complaint and arequest for waiver of service of summonsto Robert C. Wilson and Raymond C.
Alexander. Counsd did not send any waiver of service forms for them to complete. Micheel T. Glaspie
did not receive any mailing from plaintiff’s counsd.

Shortly before April 19, 2004, Wilson, Alexander and Glaspie contacted Tamatane Aga, Jr.




regardingthislawsuit.* On April 19, 2004, Wilson, Alexander and Glaspie agreed to sign waiver of service
forms, but they told Agathat they had not received the forms at that time. On April 19, 2004, Agacaled
plantiff’s counsd and told hmthat athough Wilson and the other defendants would likely retain different
counsd, hewascaling on their behdf for the limited purpose of obtaining waiver of service forms. By e-
mail, that same day, plantiff’ scounsel sent Agathe waiver of service forms. Agaforwarded the formsto
Wilson and the other defendants.

OnApril 20, 2004, Wilsondgned the waiver of service form and returned it to plantiff’ scounsd.
The waiver of service form indicated that under Rule 12, Fed. R. Civ. P., Wilson had 60 days after
March 25, 2004 to file an answer or amotion. That same day, Wilson sent a signed copy of the form to
Aga — who did not know that Wilson had sent the origind to plantiff’s counsd. Aga kept the signed
waiver from Wilson and waited for Alexander and Glagpie to return their waiver forms.

On June 17, 2004, during a meting with Wilson and Alexander, Aga learned that Wilson had
mailed asgned walver of serviceformdirectly to plantiff’ scounsd on April 20, 2004. OnJune 17, 2004,
Agaleft amessage for plaintiff’ s counse informing imthat he represented the defendants, but that Wilson
would need additiond time to respond to the complaint. The next day, on June 18, 2004, plaintiff filed a
motion for default judgment againg Wilson. OnJune 21, 2004, Aga again cdled plaintiff’s counse, who
informed Aga that Wilsonwas aready indefault. That sameday, Agareceived acopy of plaintiff’smotion

for default judgment.

! Aga had previoudy represented Wilson, Alexander, Glaspie, Block SpamNow and AEO
Publishing in a dispute with plantiff and its presdent, George Hdllis.
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Analysis
I Motion To File Out Of Time By Robert Wilson (Doc. #5)

Under Rule 12, Fed. R. Civ. P., Wilson had until May 24, 2004 (60 days after March 25, 2004)
tofileananswer or amation. Wilson did not fileamotion for extension of time, however, until July 2, 2004
—morethanamonthlater. Ordinarily, when aparty does not seek an extension of time before a pecified
deadline, the Court will not grant an extensionabsent “excusable neglect.” D. Kan. Rule6.1(a). Although
Rule 6.1(a) does not define “ excusable neglect,” whether neglect is excusable depends on the factsof each
case and the question is determined on the basis of the common-sense meaning of the two smple words

applied to the factswhichare devel oped. Buckley v. United States, 382 F.2d 611, 614 (10th Cir. 1967),

cert. denied, 390 U.S. 997 (1968).
Cases which congtrue the concept of excusable neglect in other contexts inform the Court’s
andysgsof theissueinthis case. The Supreme Court analyzed the excusable neglect standard in Pioneer

Inv. Servs. Co. v. Brunswick Assocs. L.P., 507 U.S. 380 (1993).2 “[E]xcusable neglect is asomewhat

elastic concept and is not limited grictly to omissons caused by circumstances beyond the contral of the
movant.” Pioneer, 507 U.S. at 392. Ontheother hand, “inadvertence, ignorance of therules, or mistakes
construing the rules do not usudly conditute ‘ excusable neglect.” 1d.

In determining whether the excusable neglect tandard is met, courts should consider dl rdevant

circumstances, induding (1) the danger of prejudiceto the nonmoving party, (2) the lengthof the delay and

2 Although the Pioneer andysis was in the context of Fed. Bankr. R. 9006(b)(1), the Tenth
Circuit has adopted it in other contextsaswell. See City of Chanute, Kan. v. Williams Nat'| Gas Co., 31
F.3d 1041, 1046 (10th Cir. 1994).
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itspotentia impact onjudicid proceedings, (3) the reasonfor the delay, induding whether it was within the
reasonable control of the movant, and (4) whether the movant acted in good fath. Id. at 395. Control
over the circumstances of the delay is*a very important factor-perhaps the most important sngle factor-in
determining whether neglect is excusable” City of Chanute, 31 F.3d at 1046.

Wilsonassertsthat he responded out of time because his attorney mistakenly assumed that he did
not send the origind waiver of service form to plaintiff’s counsd on April 20, 2004. Wilson's attorney,
who aso represents co-defendants Block Spam Now, Alexander, Wilson, AEO Publishing and Glaspig,
received acopy of Wilson' swaiver of service form but decided to do nothing until he received the waiver
of sarvice forms fromWilson'sco-defendants. Considering the factors listed above, the Court finds that
the delay was entirely within the control of defendant’s counsdl, who could have timely requested an
extenson of time. Absent mitigating circumstances, attorney inadvertence, ignorance of rules or mistakes

congtruing rules do not congtitute excusable neglect. See Pioneer, 507 U.S. at 395-97; CSU, L.L.C. v.

Xerox Corp., 202 F.R.D. 275, 282 (D. Kan. 2001). Defendant has not made a strong showing of
mitigating circumgances, but the other three factors weigh strongly in favor of defendant. Defendant’s
delay has caused no prgudice to plaintiff and no materid delay of the proceedings. In particular, Wilson
and his co-defendants (who are not in default) share common defenses and counterclaims againgt plantiff.
Likewise, the Court has no reason to bdieve that defendant or his attorney acted in bad faith. After
ba ancing the above factors, the Court grants Wilson leave to file his answer and counterclams.

. Plaintiff’s Motion For Default Judgment (Doc. #5)

Because the Court sustains Wilson's motion to file an answer out of time, the Court overrules as




moot plaintiff’'s motion for default judgment.® In the dternative, plaintiff seeks costs and fees which it
incurred in filing its motion for default judgment and responding to Wilson's motion to file an answer out
of time. Plantiff cites no authority for its reques.

Inany event, the Court declinesto award fees and costs. On June 17, 2004, defense counse! left
amessage for plantiff’ scounsd, informing him that he represented defendants but that Wilsonwould need
additiond time to respond to the complaint. The next day, ingtead of returning defense counsd’s call,
plantiff’ scounsel filed amotionfor default judgment againgt Wilson. Plantiff’ smotion for default judgment
was unnecessary and it did not require the expenditure of more than de minimis attorney time. For these
reasons, the Court overrules plaintiff’s motion for default judgment.

1. Motion To Dismiss Of Robert Tedders (Doc. #18)

Pursuant to D. Kan. Rule 6.1(d)(2) and Fed. R. Civ. P. 6(a), plaintiff had until August 23, 2004
to file aresponse to defendant’ s motion to dismiss for lack of persond jurisdiction. To date, plaintiff has
not responded to defendant’s motion. Pursuant to D. Kan. Rule 7.4, “[i]f a respondent falls to file a
response within the time required by Rule 6.1(d), the motion will be considered and decided as an

uncontested motion, and ordinarily will be granted without further notice.” For this reason and those set

8 Evenif default against Wil sonwas appropriate, the Court would delay any judgment against
him based on the pending related clams againgt his co-defendants.  The Tenth Circuit has held that
“cong gent damage awards on the same claim are essentid among joint and severd tortfeasors.” Hurt v.
Inter Globe Energy, Inc., 770 F.2d 145, 148 (10th Cir. 1985). “[I]f at trid factsare proved that exonerate
certain defendants and that as a matter of logic preclude the liability of another defendant, the plaintiff
should be collateraly estopped fromobtaining ajudgment againg the latter defendant, eventhoughit falled
to participateinthe proceeding inwhichthe excul patory factswere proved.” Farzettav. Turner & Newall,
Ltd., 797 F.2d 151, 154 (3d Cir. 1986); see Hainesv. Fisher, 82 F.3d 1503, 1511 (10th Cir. 1996); Gulf
Coadt Fans, Inc. v. Midwest Elecs. Importers, Inc., 740 F.2d 1499, 1512 (11th Cir. 1984).
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forth in the Brief 1n Support Of Motion To Dismiss Robert Tedders For L ack Of Personal Jurisdiction

(Doc. #19) filed duly 29, 2004, the Court sustains defendant’ s motion.

ITISTHEREFORE ORDERED that plantiff’ sMotion For Default Judgment [Against Robert

C. Wilson] (Doc. #2) filed June 18, 2004 be and hereby is OVERRUL ED as moot.

ITISFURTHER ORDERED that the MotionOf Defendant Robert C. WilsonTo File Answer

And Countercdlam Out Of Time, Oppodtion To Plantiff’s Motion For Default Judgment And

Memorandum In Support (Doc. #5) filed duly 2, 2004 be and hereby is SUSTAINED.

IT IS FURTHER ORDERED that the Mation To Dismiss Robert Tedders For Lack Of

Persond Jurisdiction (Doc. #18) filed July 29, 2004 be and hereby is SUSTAINED.

Dated this 7th day of September, 2004 at Kansas City, Kansas.

g Kathryn H. Vrétil
KATHRYN H. VRATIL
United States Didtrict Judge




